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This matter arises out of dissolution of marriage proceedings between Andrew
Edward Left (Andrew) and Andrea Nicole Left (Andrea).1 On February 7, 2007, the
parties entered into a stipulation providing for Andrew to pay spousal support to Andrea
in the amount of $32,547 per month and child support in the amount of $14,590 per
month. A judgment of dissolution, as to status only, was entered on June 30, 2008. On
October 19, 2009, Andrew filed an order to show cause (OSC) application to terminate
spousal support, on the primary ground that Andrea had remarried. Andrea filed a
competing OSC application for contempt, on the ground that Andrew had failed to pay
spousal support. Andrew appeals from WKHWULDOFRXUW¶VRUGHr denying his application to
terminate spousal support and modifying the spousal and child support orders. We
affirm.
C O N T E N T I O NS
Andrew contends that the trial court erred in determining that the ceremony that
Andrea participated in with Dr. Todd Katzman (Todd) did not constitute a remarriage
under Family Code section 4337.2 Further, Andrew contends, even if the ceremony did
not constitute a remarriage under section 4337, Andrea should be estopped from denying
that she has remarried. In addition, Andrew argues, by giving little or no weight to the
VKRUWGXUDWLRQRIWKHSDUWLHV¶PDUULDJHWKHWULDOFRXUWDEXVHGLWVGLVFUHWLRQLQGHFOLQLQJWR
terminate spousal support.
As to the modification of the spousal support order, Andrew contends that the trial
court erred by refusing to make the modification retroactive to a date prior to May 2010,
when Andrew filed an updated income and expense declaration.
As to the modification of the child support order, Andrew argues that the trial
court erroneously reserved jurisdiction to adjust the start date for the new child support
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To avoid confusion and follow the convention in family law appeals, the parties
will be referred to by their first names.
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All further statutory references are to the Family Code unless otherwise indicated.
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order. Andrew requests that DQ\UHIHUHQFHVWRWKHFRXUW¶VUHVHUYDWLRQRIMXrisdiction on
this issue be stricken.
BA C K G ROUND
1. T he mar riage and divorce
Andrea and Andrew were married in June 2001 and separated in February 2006.
Andrew is a stock trader. Andrea was a practicing attorney before the marriage and early
in the marriage, but she stopped working when she became pregnant in 2001. During the
marriage, Andrea did not work outside the home. There are two minor children of the
SDUWLHV¶PDUULDJH Jordan, age 8, and Lauren, age 7.
On November 18, 2005, Andrea filed a petition for dissolution of marriage.
Andrew filed his response on June 3, 2008.
In December 2006, Andrea filed an order to show cause application for relief,
including temporary child support and spousal support. On February 7, 2007, the parties
entered into a stipulation under which Andrew agreed to pay child support of $14,590 per
month and spousal support of $32,547 per month.
As of mid-2008, there had not yet been an adjudication of contested issues. A
judgment of dissolution, status only, was entered on June 30, 2008. The ruling dissolved
the marriage, but the court reserved jurisdiction over all other issues.
$QGUHD¶VFRPPLWPHQWFHUHPRQ\
At the end of December 2008, Andrea became engaged to marry Todd. At the
time that she set the date for her wedding, Andrea believed that she and Andrew would
have their issues resolved. Andrea and Todd set their wedding date for May 2, 2009, and
sent out wedding invitations in early March 2009. They began living together in
February or March 2009.
Andrea switched custodial weekends with Andrew so that the children could
attend the ceremony. She also advised her childUHQ¶VVFKRROWKDWVKHZDVJHWWLQJPDUULHG
and would be away on her honeymoon. She and Todd ZHUHUHJLVWHUHGDW%ORRPLQJGDOH¶V
for gifts.
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According to Andrea, in the weeks before the wedding, it became clear that she
and Andrew would not be able to resolve the remaining issues regarding the divorce.
Neither she nor Todd were comfortable going forward with the wedding while the
litigation with Andrew was unresolved. Andrea stated that she did not want Todd
entangled in her divorce. However, because they had sent out invitations for a May 2,
2009 ceremony and had spent money on planned activities, they wanted to proceed with
the celebration.
On May 2, 2009, the celebration took place in Palm Springs. Andrea testified that
VKHZRXOGFDOOWKHHYHQWD³FRPPLWPHQWFHUHPRQ\´ She wore her wedding dress, and
she wanted the children to believe that she was getting married. She and Todd signed a
ketubah, which is a Jewish marriage contract. However, Andrea and Todd did not obtain
a marriage license.
According to Rabbi Haim Asa, who presided over the ceremony, when he arrived
in Palm Springs he believed he was going to preside over a wedding. Approximately 30
minutes before the ceremony, when Rabbi Asa would normally have had the parties sign
the marriage certificate, he learned that there was a problem getting the license. Rabbi
Asa did not inform the guests that he was not performing a wedding. Indeed, the guests
who testified stated that at the time of the ceremony they believed Andrea and Todd had
actually gotten married. Rabbi Asa called Andrea and Todd every month following the
ceremony to see whether they had obtained a civil license yet.
On June 24, 2009, Andrea informed Andrew that she and Todd were not really
married. On July 31, 2009, Andrew confirmed that he knew they were not married.
$QGUHZ¶V26&WRWHUPLQDWHRUUHGXFHVSRXVDOVXSSRUW
Andrew filed his OSC to terminate spousal support on October 19, 2009. The
SULPDU\JURXQGIRUWKHDSSOLFDWLRQZDV$QGUHD¶VUHPDUULDJHWR7RGG In the alternative,
Andrew requested termination based on a combination of factors: (1) the marriage was
one of short duration; (2) Andrew had already paid spousal support to Andrea for over
three years, which represented nearly three-fourths the length of the marriage; (3) Andrea
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had a law degree, yet had made no effort to support herself; and (4) Andrea was
cohabitating with Todd.
$QGUHD¶VDSSOLFDWLRQIRUZULWRIH[HFXWLRQDQG26&IRUFRQWHPSW
The day after Andrew filed his OSC to terminate spousal support, Andrea filed an
application for writ of execution, claiming that Andrew owed her $247,666.86 in past due
support, plus accrued interest and costs. The application for writ of execution
encompassed payments due between December 2008 and October 2009. A writ was
issued the same day.
2Q1RYHPEHU$QGUHDILOHGDQ26&IRUFRQWHPSWEDVHGRQ$QGUHZ¶V
failure to pay the full amount of child and spousal support each month, for a time period
beginning in December 2008.
The parties appeared in court on December 1, 2009. The court set the contempt
OSC hearing for January 13, 2010. 7KHFRXUWRUGHUHG$QGUHZ¶V26&UHJDUGLQJ
termination of spousal support to trail behind the contempt proceeding, and stayed
$QGUHZ¶VREOLJDWLRQWRSD\VSRXVDOVXSSRUWXQWLOKLV26&FRuld be heard. The court
PDGHLWFOHDUWKDWLWQHHGHG³DFXUUHQWDQGXSGDWHGLQFRPHDQGH[SHQVHGHFODUDWLRQXQGHU
California Rule[s] of Court[, rule] ´EHIRUHLWFRXOGFRQVLGHUthe issues raised in
$QGUHZ¶V26& The court specified that Andrew was not required to respond to any
³ILQDQFLDOLVVXH26&XQWLODIWHUWKHUHVROXWLRQRIWKHFRQWHPSW´
On December 28, 2009, $255,000 ZDVJDUQLVKHGIURP$QGUHZ¶V( 7UDGHDFFRXQW
pursuant to the writ of execution issued on October 20, 2009. Andrew filed an ex parte
application to stay disbursement of the funds. The parties thereafter entered into a
VWLSXODWLRQSXUVXDQWWRZKLFKWKHZDVGLVEXUVHGWR$QGUHD¶VFRXQVHOWREHKHOG
in trust pending further order of the court.
Trial of the contempt matter commenced on January 28, 2010, and continued on
February 8, February 11, March 29, and April 20, 2011. The court made it clear that all
WHVWLPRQ\UHJDUGLQJERWKWKH26&IRUFRQWHPSWDQG$QGUHZ¶V26&IRUWHUPLQDWLRQRI
support should be brought forth, so that the witnesses would not have to testify twice.
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On April 30, 2010, the court found Andrew guilty of nine of the ten counts of
contempt.
$QGUHD¶V26&WRDPHQGWKHVWLSXODWLRQ
On May 4, 2010, Andrea filed an OSC to amend the 2007 stipulation regarding
child and spousal support nunc pro tunc, or, in the alternative, for an immediate
disbursement of the community property due under paragraph 750.3 of the stipulation.3
$QGUHDVRXJKWWKLVUHOLHIRQWKHJURXQGWKDW$QGUHZ¶VHDUQLQJVZHUHVXEVWDQWLDOO\Pore
than he had disclosed at the time of the stipulation and that support should be modified to
be commensurate with his actual earnings.
$QGUHZILOHGDUHVSRQVHWR$QGUHD¶VOSC. Andrew argued that the trial court did
not have jurisdiction to retroactively amend the February 7, 2007 stipulation and order.
He also argued that by agreeing that any income over 1.5 million in 2007 would be
deemed community property, the parties made this a property issue for trial. Andrew
argued that Andrea was seeking an early distribution of community property, and that any
such payment should only be considered with a calculation of the community taxes that
Andrew has paid on that money. In addition, Andrew pointed out that he recently
tendered a check to Andrea in the aPRXQWRIZKLOHWKHFDOFXODWLRQRI$QGUHZ¶V
excess income and the associated tax liability from 2007 was being calculated. Finally,
Andrew argued that Andrea was not entitled to spousal support in an amount that far
exceeds the marital standard of living.

3

Paragraph 750.3 of the stipulation provides: ³7KHRUGHUVSUHVXPHWKDW[Andrew]
will generate income from said trading of $1.5 [million] annually. Any income in the
accounts up to $1.5 [million] annually (1/07- 12/07) shall be >$QGUHZ¶V@income from
which he shall pay the support, and [Andrew] shall pay all federal and state tax liability
therein and shall indemnify and hold [Andrea] harmless therefrom. To the extent that
income is realized in excess of $1.5 [million] for 2007, the excess income is comm[unity]
prop[erty]. Each party shall be responsible for and pay the federal and state tax on the
income in excess of $1.5 [million]. The court reserves jurisdiction with regard to the
GLVWULEXWLRQRIDQ\H[FHVVLQFRPH´
6

$QGUHZ¶VXSGDWHGLQFRPHDQGH[SHQVHGHFODUDWLRQ
On May 5, 2010, Andrew filed an updated income and expense declaration. The
declaration indicated that for the 12 PRQWKVHQGLQJ)HEUXDU\$QGUHZ¶VWUDGLQJ
activities resulted in a $2,242,576 loss, an average loss of $186,881 per month.
7. Rulings on the requests to modify support
On June 1, 2010, the parties appeared and presented argument concerning both
$QGUHZ¶s OSC IRUWHUPLQDWLRQRIVSRXVDOVXSSRUWDQG$QGUHD¶V26&WRDPHQGWKH
February 7, 2007 stipulation and order nunc pro tunc. The matter was submitted.
On September 14, 2010, the trial court filed a ruling on the submitted matter. The
FRXUWKHOGWKDW$QGUHDZDVQRWUHPDUULHGWKHUHIRUHWKH³QRQ-marriage ceremony several
montKVDJRKDVQRUHDOHIIHFWRQWKHVXSSRUWDZDUG´ 5HJDUGLQJ$QGUHD¶VFRKDELWDWLRQ
with Todd, the court found the cohabitation to be grounds for reducing the support award,
DQGDFFRUGLQJO\UHGXFHG$QGUHD¶VVSRXVDOVXSSRUWIURPSHUPRQWKWR
per month.
Although Andrew wanted the order to be retroactive to May 2009, the date of
$QGUHD¶VFRPPLWPHQWFHUHPRQ\WKHFRXUWOLPLWHGWKHUHWURDFWLYHDSSOLFDWLRQRIWKHRUGHU
to May 15, 2010. The court noted that Andrew did not file an income and expense
declaration (form FL- XQWLO0D\%DVHGRQWKHILOLQJGDWHRI$QGUHZ¶VIRUP
FL-WKHFRXUWVWDWHGWKDWLWFRXOG³RQO\JREDFNLQWLPHWR0D\LQPRGLI\LQJ
support. [Andrew] FDQQRWIDLOWRFRPSO\ZLWKWKHFRXUW¶VILOLQJUHTXLUHPHQWV and gain the
WLPHDGYDQWDJHRIDUHWURDFWLYHPRGLILFDWLRQGDWH´
The court increased the amount of child support from $14,590 per month to
$19,075 per month. As to the start date for this modification, the court stated:
³[Andrew] requested that the child support reach back to the
February 2007 support award. The court will reserve over that start date,
but will not reach back that far. The court is uncertain at this point as to
what the actual amount [Andrew] has now paid [Andrea] for the
community portion of 2007, forward to the extent that there is any
community portion after the 2007 calendar year. At the present time, the
court will start the new child support amount on May 15, 2010, the date
appropriate as a result of the filing date.´
7

The rulinJRQVXEPLWWHGPDWWHUGLUHFWHG$QGUHD¶VFRXQVHOWRGUDIWDQRUGHUIRUWKH
WULDOFRXUW¶VVLJQDWXUH $QGUHD¶VFRXQVHOVHUYHGDSURSRVHGRUGHURQ2FWREHU
The trial court revised the order, signed it, and filed it on December 16, 2010.
On February 7, 2011, Andrew filed his notice of appeal.
D ISC USSI O N
I. Remar riage
$QGUHZ¶VPDLQDUJXPHQWRQDSSHDOLQYROYHVWKHFHUHPRQ\ZKLFKWRRNSODFHRQ
May 2, 2009, between Andrea and Todd. Andrew argues that the trial court
misinterpreted section 4337 and decisional law in finding that Andrea had not remarried
as that term is used in section 4337. As set forth below, we find that no error occurred.

A. Standard of review
Normally, an order modifying spousal support is reviewed under the deferential
abuse of discretion standard. (In re Marriage of Kerr (1999) 77 Cal.App.4th 87, 93
( Kerr).) However, where the appeal raises a question regarding the proper interpretation
of a statute, or the proper application of the law to uncontested facts, the standard of
review is de novo. (In re Marriage of Ca mpbell (2006) 136 Cal.App.4th 502, 506-507
( Campbell).) :HWKHUHIRUHDQDO\]H$QGUHZ¶VTXHVWLRQUHJDUGLQJWKHSURSHUDSSOLFDWLRQ
of section 4337, and its application to the facts of this case, de novo.

B. Section 4337 does not apply
$QGUHZDUJXHVWKDWRQ0D\$QGUHDUHPDUULHGWKXVWHUPLQDWLQJ$QGUHZ¶V
support obligations pursuant to section 4337. Section 4337 provides: ³Except as
otherwise agreed by the parties in writing, the obligation of a party under an order for the
support of the other party terminates upon the death of either party or the remarriage of
the other party.´
:HEHJLQRXUDQDO\VLVE\H[DPLQLQJWKHVWDWXWH¶VZRUGVJLYLQJWKHPDSODLQDQG
commonsense meaning. ( People v. Murphy (2001) 25 Cal.4th 136, 142.) Neither party
DUJXHVWKDWWKHZRUG³UHPDUULDJH,´DVXVHGLQWKHVWDtute, is ambiguous. We find that the
word is clear and unambiguous, and requires entry into a legal marriage.
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In California, there are several requirements for a valid marriage. The parties
must consent to the marriage; consent must be followed by the issuance of a license; and
the marriage must be solemnized by an authorized person. (§§ 300, 400.) In addition,
the parties must declare, in the presence of the person solemnizing the marriage, that they
take each other as husband and wife. (§ 420.)
The record shows that Andrea and Todd did not become legally married at the
commitment ceremony on May 2, 2009. No marriage license was issued. Rabbi Asa,
who presided over the ceremony, was aware that the parties did not have a marriage
license. Andrea and Todd did not enter into a valid marriage under California law.
Andrew concedes that Andrea and Todd did not enter into a legally valid marriage
under California law.4 However, he argues that section 4337 and its predecessors have
been interpreted to include a ceremony that resembles a valid remarriage -- regardless of
whether the ceremony resulted in a valid marriage. In support of his position, Andrew
cites three cases: Sefton v. Sefton (1955) 45 Cal.2d 872 (Sefton); Berkely v. Berkely
(1969) 269 Cal.App.2d 872 ( Berkely); and F ry v. F ry (1970) 5 Cal.App.3d 169, 170-171
( F ry). Andrew argues that these three cases show that it has been clear for decades that a
ceremRQLDOPDUULDJHZKHWKHUYDOLGYRLGRUYRLGDEOHUHSUHVHQWVD³UHPDUULDJH´DVWKDW
term has been used in section 4337 and its predecessors.
In Sefton, the Supreme Court interpreted former Civil Code section 139.5 The
Seftons had obtained a final divorce decree in December 1951, which obligated Mr.
Sefton to pay Mrs. Sefton spousal support until the death or remarriage of Mrs. Sefton.
Mr. Sefton paid the support through June 5, 1953. On June 12, 1953, Mrs. Sefton entered
4

Since it is undisputed that Andrea and Todd did not enter into a legally valid
marriage due to their failure to obtain a marriage license, we decline to discuss the
elements of consent and solemnization.
5

The statute, which was very similar to the current section 4337, provided:
³µExcept as otherwise agreed by the parties in writing, the obligation of any party in any
decree, judgment or order for the support and maintenance of the other party shall
terminate upon the death of the obligor or upon the remarriage of the other party.¶´
(Sefton, supra, 45 Cal.2d at p. 874.)
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into a ceremonial marriage with Ross C. Marble. Thereafter she commenced an action to
annul her marriage to Mr. Marble, for a species of fraud which would make the marriage
voidable. 2Q-XQH0UV6HIWRQ¶VPDUULDJHWR0U0DUEOHZDVGHFUHHGQXOODQG
void. (Sefton, supra , 45 Cal.2d at p. 874.) The LVVXHRQDSSHDOZDV³ZKHWKHUWKH
DQQXOPHQWGHFUHHHIIHFWLYHO\UHYLYHGWKHGHIHQGDQW¶VREOLJDWLRQWRSD\DOLPRQ\RU
ZKHWKHU0UV6HIWRQ¶VYRLGDEOHPDUULDJHWR0DUEOHZDVDµUHPDUULDJH¶ZLWKLQWKH
meaning of that term as employed in section 139 . . . .´ Ibid.) The court held that when
considering the rights of Mr. Sefton, the annulment decree did not relate back and erase
the marriage. The court reasoned:
³%\WKHFHOHEUDWLRQRIPDUULDJH>0UV6HIWRQ@KHOGKHUVHOIRXWDV
having remarried. The defendant was entitled to rely upon her apparent
PDULWDOVWDWXVDIWHUWKHFHUHPRQ\,I0UV6HIWRQ¶VQHZPDUULDJHZDV
subject to annulment for fraud . . . the marriage would be voidable only.
. . . The divorced spouse, the defendant here, may never know of the
FLUFXPVWDQFHVZKLFKPDNHKLVIRUPHUZLIH¶VQHZPDUULDJHYRLGDEOH . .
After the ceremony took place he could properly assume, in accordance
with [Civil Code] section 139 and the property settlement agreement, that
his obligation to pay alimony had ceased. He was then entitled to recommit
his assets previously chargeable to alimony to other purposes. Under such
FLUFXPVWDQFHVLWZRXOGEHLPSURSHUWRUHLQVWDWHKLVDOLPRQ\REOLJDWLRQ´
(Sefton, at pp. 876-877.)
The Sefton case discusses reinstatement of alimony payments after the annulment
of a remarriage. In contrast to the present matter, the defendant had ceased making
payments, and his former wife was suing to have the payments reinstated. There was no
question as to whether the legal requirements of marriage -- including a marriage license
-- had been met. ,QIDFW0UV6HIWRQ¶VPDUULDJHZDVRQO\FRQVLGHUHGWREHYRLGDEOHDW
the election of one of the parties -- not invalid entirely. Here, in contrast, Andrew seeks
termination of payments on the ground of remarriage, where the parties agree that the
legal requirements of marriage have not been met. In sum, Sefton does not support
$QGUHZ¶VSRVLWLRQKHUH

Berkely also involved an action to reinstate payment of alimony after an annulled
remarriage. The plaintiff, Norma Berkley, had remarried a few months after her divorce.
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About six months later, she received an annulment decree on the ground that a prior
existing marriage of her new husband rendered his marriage to her bigamous and void.
(Berkely, supra, 269 Cal.App.2d at p. 872.) 7KHFRXUWGHFOLQHGWRUHLQVWDWH0U%HUNHO\¶V
alimony payments. Citing Sefton, the court reasoned that the same holding applies with
equal force to a void marriage (Berkely, at p. 874), and found no persuasive reason to
GLVWLQJXLVKEHWZHHQ³WKHHIIHFWVXSRQDOLPRQ\RIDYRLGDQGDYRLGDEOHUHPDUULDJH´ Id.
aWS 7KHFRXUWQRWHGWKDWDGLYRUFHHVKRXOGEHWUHDWHG³DVDUHVSRQVLEOHSHUVRQ
who must be held to her decision, presumably relied upon by others, to terminate her
ULJKWWRVXSSRUWIURPDIRUPHUKXVEDQG´ Ibid.) Here, the parties agree, Andrea made no
decision to legally marry. Her commitment ceremony was not a void or voidable
remarriage -- it was not a marriage at all.

F ry involved facts almost identical to Berkely. The plaintiff, who was receiving
alimony payments from her former husband, entered into a bigamous remarriage which
was later annulled and declared void. The sole question on appeal was whether the
remarriage, later decODUHGYRLGE\WKHFRXUWH[WLQJXLVKHGWKHSODLQWLII¶VULJKWWRIXUWKHU
alimony. Following the authority of Sefton and Berkely, the F ry court concluded that it
did.
Neither Sefton, Berkely nor F ry involved a situation where, as here, the parties did
not intend to legally marry, did not obtain a marriage license, and purposely did not carry
out the legal requirements of marriage. &RQWUDU\WR$QGUHZ¶VSRVLWLRQWKHVHFDVHVGRQRW
VWDQGIRUWKHSURSRVLWLRQWKDWWKHWHUP³UHPDUULDJH´DVXVHGLQVHFWLRQ applies to a
ceremony such as the one undertaken by Andrea and Todd.
Andrea points to Campbell ZKLFKKHOGWKDWWKHWHUP³UHPDUULDJH´DVVHWIRUWKLQ
VHFWLRQGRHVQRWLQFOXGHDVXSSRUWHGVSRXVH¶VDWWHPSWWRUHPDUU\SULRUWRMXGJPHQW
dissolving the marriage. In Campbell, the dissolution action of Eric and Rebekah
Campbell was still pending when Rebekah Campbell was remarried in Nevada. The
remarriage, of course, was void, since Rebekah was still married to Eric. ( Campbell,

supra, 136 Cal.App.4th at p. 504.) 7KHWULDOFRXUWGHQLHG(ULF¶VPRWLRQWRWHUPLQDWH
spousal support, and the Court of ASSHDODJUHHGH[SODLQLQJWKDW³DSHUVRQPD\never
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OHJDOO\UHPDUU\SULRUWRGLVVROXWLRQRIKLVRUKHUH[LVWLQJPDUULDJH´ Id. at p. 508.)6
Thus, the Court of ASSHDOFRQFOXGHG³LWLVUHDVRQDEOHWRFRQFOXGHWKDWWKH/HJLVODWXUH
QHYHUH[SHFWHGQRULQWHQGHGWKDWµUHPDUULDJH¶ZLWKLQWKHPHDQLQJRIVHFWLRQZRXOG
encompass an attempted remarriage prior to dissolution of the firsWPDUULDJH´
( Campbell, at p. 508, fn. omitted.) Similarly, here, it is reasonable to conclude that the
/HJLVODWXUHQHYHULQWHQGHGWKDWWKHWHUP³UHPDUULDJH´ZLWKLQWKHPHDQLQJRIVHFWLRQ
4337, would encompass a commitment ceremony where the couple intentionally did not
meet the legal requirements of marriage.
$QGUHZKDVSURYLGHGQRDXWKRULW\WKDWWKHWHUP³UHPDUULDJH´DVXVHGLQVHFWLRQ
4337 means anything other than a remarriage carried out in conformity with the statutory
requirements. Because Andrea and Todd did not meet those requirements, they did not
PDUU\DQG$QGUHZ¶VREOLJDWLRQWRSD\VSRXVDOVXSSRUWGLGQRWWHUPLQDWHXQGHUVHFWLRQ
4337.

C. Estoppel
Andrew next argues that even if the commitment ceremony between Andrea and
Todd did not constitute a remarriage under section 4337, Andrea should be estopped to
deny that she remarried. Andrew points to Evidence Code section 623, which provides:
³Whenever a party has, by his own statement or conduct, intentionally and deliberately
led another to believe a particular thing true and to act upon such belief, he is not, in any
litigation arising out of such statement or conduct, permitted to contradict it.´
The doctrine of estoppel has been applied in the family law context. (See In re

Marriage of Valle (1975) 53 Cal.App.3d 837 [applying estoppel doctrine to prevent a
man from denying that he was the father of hLVEURWKHU¶VFKLOGUHQ@ However, as Andrew
concedes, the estoppel doctrine has not been applied in California to prevent a person
6

In In re Marriage of Seaton (2011) 200 Cal.App.4th 800 (Seaton), which was
published during the pendency of this appeal, the Court of Appeal determined that under
1HYDGDODZDVXQGHU&DOLIRUQLDODZDELJDPRXVPDUULDJHLV³µYRLGZLWKRXWDQ\GHFUHH
RIGLYRUFHRUDQQXOPHQWRURWKHUOHJDOSURFHHGLQJV¶>&LWDWLRQ@´ Id. at p. 807.) We
DJUHHZLWK$QGUHD¶VFRXQVHO¶VVWDWHPHQWDWRUDODUJXPHQWWKDWSeaton does not provide
significant guidance on any of the issues presented in this appeal.
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from denying the validity of a marriage.7 Nevertheless, Andrew argues that Andrea, who
voluntarily participated in a marriage ceremony, should be held to have relinquished her
right to further support.
In order for estoppel to apply, the complaining party must show: ³  [t]he party
to be estopped has engaged in blameworthy or inequitable conduct; (2) that conduct
caused or induced the other party to suffer some disadvantage; and (3) equitable
considerations warrant the conclusion that the first party should not be permitted to
exploit the disadvantage he has thus LQIOLFWHGXSRQWKHVHFRQGSDUW\´ City of Hollister

v. Monterey Ins. Co. (2008) 165 Cal.App.4th 455, 488.) Andrew makes no effort to show
that the elements of estoppel have been met in this case. Instead, he attempts to cast it as
DFDVHRI³TXDVL-HVWRSSHO´8QGHUWKHFRQFHSWRITXDVL-estoppel, Andrew argues, a
showing of actual reliance and disadvantage need not be shown.
In support of his argument that the concept of quasi-estoppel should be
considered, Andrew cites only one California case, Campbell. Andrew argues that the

Campbell court described Sefton and Berkely as applying a quasi-estoppel doctrine when
those courts concluded that the ex-husband was entitled to rely upon the apparent
remarriage of his former spouse. ( Campbell, supra , 136 Cal.App.4th at p. 509.) In those
cases, Andrew argues, actual reliance was not a requirement.
While the Campbell court did note that the Sefton and Berkely FRXUWV³DSSOLHG
ZKDWLVHVVHQWLDOO\DQHVWRSSHODQDO\VLV´ Campbell, supra, 136 Cal.App.4th at p. 509),
we find that the Ca mpbell FRXUWGLGQRWLQWHQGWRFUHDWHDQHZFRQFHSWRI³TXDVLHVWRSSHO´as to marriage. We decline to apply this concept under the circumstances
before us.8
7

We decline to discuss the foreign authorities cited by Andrew, as he has failed to
convince us that they should be considered persuasive authority under California law.
8

California courts have accepted a concept of quasi-estoppel, or judicial estoppel,
in limited circumstances. ( People ex rel. Sneddon v. Torch Energy Services, Inc. (2002)
102 Cal.App.4th 181, 188-189.) The party invoking judicial estoppel must show that the
party against whom the estoppel is asserted took an inconsistent position in a prior
13

I I. L ength of mar riage
Andrew also argues that the trial court abused its discretion by giving little or no
ZHLJKWWRWKHVKRUWOHQJWKRIWKHSDUWLHV¶PDUULDJH$QGUHZSRLQWVRXWWKDWWKHSDUWLHV
were married for only about four and one-half years at the time of their divorce. By the
time of the trial and the December 16, 2010 order, Andrew had been under an obligation
to pay Andrea spousal support for more than half the length of their marriage. Andrew
points out that the trial court specifically noted that the Family Code provides a guideline
which establishes that spousal support should be paid for half the length of the marriage.
The trial court correctly noted that: ³7KHFRGHSURYLGHVDJXLGHOLQHQRWDKDUGDQG
fast rule that support should be paid for half the length of the marriage.´
This guideline is found in section 4320, which provides numerous factors for the
trial court to consider when determining the amount and duration of spousal support.
Among the factors that the court must consider is the duration of the marriage. (§ 4320,
subd. (f).) The section further provides that the trial court shall consider: ³7KHJRDOWKDW
the supported party shall be self-supporting within a reasonable period of time. Except in
the case of a marriage of long duration as described in Section 4336, a µreasonable period
of time¶ for purposes of this section generally shall be one-half the length of the marriage.
+RZHYHUQRWKLQJLQWKLVVHFWLRQLVLQWHQGHGWROLPLWWKHFRXUW¶VGLVFUHWLRQWRRUGHU
support for a greater or lesser length of time, based on any of the other factors listed in
WKLVVHFWLRQ6HFWLRQDQGWKHFLUFXPVWDQFHVRIWKHSDUWLHV´ (§ 4336, subd. (l).)9
7KHSDUWLHVDJUHHWKDWWKHWULDOFRXUW¶VGHFLVLRQUHJDUGLQJWKHDPRXQWDQGGXUDWLRQ
of spousal support is subject to the abuse of discretion standard. ( Kerr, supra, 77
Cal.App.4th at p. 93 >³,QPDNLQJLWVVSRXVDOVXSSRUWRUGHUWKHWULDOFRXUWSRVVHVVHVEURDG
discretion so as to fairly exercise the weighing process contemplated by section 4320,
judicial or administrative proceeding, and that the position was adopted in the first
tribunal in some manner. ( Id. at p. 189.) Andrew makes no effort to show that these
elements have been met.
9

Section 4336 provides that a marriage of 10 years or more is a marriage of long
duration.
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with the goal of accomplishing substantial MXVWLFHIRUWKHSDUWLHVLQWKHFDVHEHIRUHLW´@
³,QDZDUGLQJVSRXVDOVXSSRUWWKHFRXUWPXVWFRQVLGHUWKHPDQGDWRU\JXLGHOLQHVRI
VHFWLRQ´ Kerr , at p. 93, fn. omitted.) +RZHYHURQFHLWGRHVVR³WKHXOWLPDWH
decision as to amount and duration of spousal support rests within its broad discretion
DQGZLOOQRWEHUHYHUVHGRQDSSHDODEVHQWDQDEXVHRIWKDWGLVFUHWLRQ´ Ibid.) Appellate
FRXUWVPXVWDFWZLWK³FDXWLRXVMXGLFLDOUHVWUDLQW´LQUHYLHZLQJVSRXVDOVXSSRUWRUGHUV In

re Marriage of Ostler & Smith (1990) 223 Cal.App.3d 33, 50.)
The record reveals that the trial court took into consideration the length of the
SDUWLHV¶PDUULDJHZKHQLWPDGe the modified spousal support order. As Andrew points
out, the court specifically noted that the Family Code sets a guideline for spousal support
of a period of one-half the length of the marriage. The court also cRQVLGHUHG$QGUHD¶V
cohabitation with Todd. Despite its consideration of these two factors, the court
exercised its discretion to continue the spousal support, at a reduced rate. In doing so, the
court considered other factors, as well as the circumstances of the parties, as permitted
under section 4320. Specifically, the court found that there was no competent evidence
that Andrea could be self-supporting, and that Andrew had been slow to pay Andrea the
amounts of community property that he agreed he owed her but still had under his
FRQWURO6LPSO\SXWWKHFRXUWIHOWWKDW$QGUHZFRXOGQRW³ZLWKKROGPRQH\WKDWULJKWIXOO\
belongs to [Andrea] DQGWKHQDUJXHKLVVXSSRUWVKRXOGWHUPLQDWH´ Andrew presents no
authority that WKHFRXUW¶Vconsideration of the failure to turn over community property is
impermissible.10 We find no DEXVHRIGLVFUHWLRQLQWKHFRXUW¶VGHFLVLRQWRFRQWLQXH
spousal support.
10

Andrew argues that section 2550 provides that the community estate of a couple is
normally divided at the time of the judgment of dissolution or at a later time if
jurisdiction to do so is reserved. Here, Andrew argues, because the court reserved
MXULVGLFWLRQWRGLYLGHWKHSDUWLHV¶SURSHUW\ at a later time, Andrew was not required to
distribute any part of the community property estate to Andrea until division of the entire
HVWDWH:LWKRXWFLWDWLRQWROHJDODXWKRULW\$QGUHZFODLPVWKDW³WKHIDFWWKDW$QGUHZGLG
not distribute the entire amount beforHWULDOFDQQRWKDYHEHHQDJURXQGIRUWKHWULDOFRXUW¶V
UHIXVDOWRWHUPLQDWHVXSSRUW´ :HGHFOLQHWRDFFHSW$QGUHZ¶VDUJXPHQWWKDWWKHWULDO
FRXUW³FDQQRW´FRQVLGHUWKHIDLOXUHWRGLVWULEXWHFRPPXQLW\SURSHUW\ZKLFKDOOSDUWLHV
15

I I I. Start date for modifications
Andrew filed his OSC regarding termination of spousal support on October 19,
2009. $QGUHZ¶V26&UDLVHGYDULRXVJURXQGVIRUWHUPLQDWLRQRUUHGXFWLRQRIVSRXVDO
VXSSRUW7KRVHJURXQGVLQFOXGHG$QGUHD¶VDOOHJHGUHPDUULDge; the length of the marriage
YHUVXVWKHOHQJWKRIWLPH$QGUHZKDGEHHQSD\LQJVSRXVDOVXSSRUW$QGUHD¶VIDLOXUHWR
make efforts to become self-VXSSRUWLQJDQG$QGUHD¶VFRKDELWDWLRQZLWK7RGG
On September 14, 2010, the trial court filed its ruling on submitted matter,
reducing the amount of spousal support from $32,547 per month to $20,000 per month.
However, the court made the reduced order effective as of May 15, 2010, instead of
October 19, 2009. The court noted that Andrew did not file an income and expense
declaration (form FL- XQWLO0D\%DVHGRQWKHILOLQJGDWHRI$QGUHZ¶VIRUP
FL-WKHFRXUWVWDWHGWKDWLWFRXOG³RQO\JREDFNLQWLPHWR0D\LQPRGLI\LQJ
VXSSRUW7KHUHVSRQGHQWFDQQRWIDLOWRFRPSO\ZLWKWKHFRXUW¶VILOLng requirements and
JDLQWKHWLPHDGYDQWDJHRIDUHWURDFWLYHPRGLILFDWLRQGDWH´
$QGUHZDUJXHVWKDWWKHFRXUW¶VIDLOXUHWRPDNHLWVPRGLILFDWLRQUHWURDFWLYHWR
2FWREHUUHVXOWHGLQD³ZLQGIDOO´WR$QGUHDIRUWKHVHYHQ-month period of
October 19, 2009 to May 15, 2010. Andrew argues that since the trial court reduced the
VXSSRUWWRSHUPRQWK$QGUHD¶VZLQGIDOODPRXQWHGWR $20,000 x 7).

have agreed belongs to the other spouse. Nothing precludes the trial court from
FRQVLGHULQJDQ\UHOHYDQWFLUFXPVWDQFHDQGWKHWULDOFRXUW³NQRZVPXFKPRUHDERXWWKH
parties and what constitutes an appropriate duration for spousal support than will ever be
NQRZQE\DODWHUMXGJH´ (In re Marriage of Prietsch & Calhoun (1987) 190 Cal.App.3d
645, 664.) Further, as Andrea points out, in In re Marriage of Stallcup (1979) 97
Cal.App.3d 294, the Court of Appeal affirmed a trial court decision ordering that spousal
support would continue until the wife received her share of the community property. The
Stallcup court concluded: ³*LYHQKXVEDQG¶VKLVWRU\RIGLVREHGLHQFHWRFRXUWRUGHUVLW
was entirely reasonable and within its discretion for the trial court to provide for support
until wiIHUHFHLYHVDOOKHUVKDUHRIWKHFRPPXQLW\SURSHUW\´ Id. at p. 302.) While the
circumstances in Stallcup were not identical to those in this matter, the case is at odds
ZLWK$QGUHZ¶VSRVLWLRQWKDWWKLVIDFWRUFDQQRWEHFRQVLGHUHGE\WKHFRXUW
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$QGUHZDUJXHVWKDWWKHFRXUW¶VIRFXVRQWKHGDWHRI$QGUHZ¶VXSGDWHGLQFRPHDQG
expense declaration was error. First, Andrew argues, no statute or rule required Andrew
to file an income and expense declaration with his OSC application. Second, where, as
here, the financial condition of the moving party is not pertinent to a determination of the
relief requested, the movinJSDUW\¶VIDLOXUHWRSURYLGHDQ income and expense declaration
does not prevent the trial court from granting the relief.
7KHSDUWLHVDJUHHWKDWLWLVZLWKLQWKHWULDOFRXUW¶VGLVFUHWLRQWRPDNHDQRrder
retroactive. SecWLRQVWDWHVWKDW³>D@QRUGHUIRUVSRXVDOVXSSRUWLQDSURFHHGLQJIRU
dissolution of marriage or for legal separation of the parties may be made retroactive to
WKHGDWHRIILOLQJWKHQRWLFHRIPRWLRQRURUGHUWRVKRZFDXVHRUWRDQ\VXEVHTXHQWGDWH´
An order making a modification retroactive to a certain date is reviewed for abuse of
discretion. (In re Marriage of Jacobs (1981) 126 Cal.App.3d 832, 834.)
The rule of court governing income and expense declarations provides that such a
declaration must be filed where it is relevant to the relief requested. California Rules of
Court, rule 5.128(a) provides: ³A current Income and Expense Declaration (form FL150) . . . when such form is appropriate . . . must be served and filed by any party
appearing at any hearing at which the court is to determine an issue as to which such
declarations would be relevant. µCurrent¶ is defined as being completed within the past
three months providing no facts have changed.´
As Andrew points out, this rule only requires the filing of an income and expense
GHFODUDWLRQZKHQLWLV³DSSURSULDWH´DQG³UHOHYDQW´$QGUHZDUJXHVWKDWWKHJURXQGVKH
DVVHUWHGIRUWHUPLQDWLRQDQGUHGXFWLRQKDGQRWKLQJWRGRZLWK$QGUHZ¶VILQDQFLDO
condition, therefore he was not required to file an income and expense declaration at the
time he filed his OSC in October 2009.
The trial court clearly felt that an income and expense report was relevant to
$QGUHZ¶V26& At the December 1, 2009 hearing, the court noted that it needed an
updated income and expense report ³XQGHU&DOLIRUQLD5XOH>V@RI&RXUW>UXOH@´
EHIRUHFRQVLGHULQJ$QGUHZ¶V26& Under section 4320, ability to pay, and the needs of
the parties, are factors that the court must consider in determining the amount and
17

duration of an order for spousal support. 11 In addition, the court noted in its initial ruling
WKDWLWZDVFRQFHUQHGDERXW$QGUHZ¶VIDLOXUHWRFRQVLVWHQWO\SD\WKHDPRXQWRIVXSSRrt
that he owed, and that Andrew should have already turned over money that both parties
agreed rightfully belonged to Andrea. Under the circumstances, we find no error in the
WULDOFRXUW¶VGHWHUPLQDWLRQWKDWDQLQFRPHDQGH[SHQVHUHSRUWZDVUHOHYDQWDQGWKHUHIRUH
required, under the California Rules of Court.12
I V . Reservation of jurisdiction to retroactively modify child support
In its September 14, 2010 ruling on submitted matter, the trial court included
language indicating that it was reserving jurisdiction over the start date of the
modification of its child support order. A reservation of jurisdiction to retroactively
change a support order is impermissible under In re Marriage of Murray (2002) 101
Cal.App.4th 581, 593-594. (See also In re Marriage of Gruen (2011) 191 Cal.App.4th
627, 639-642.) However, in its final order dated December 16, 2010, the court did not
include such language.

11

Andrew argues that section 4320 only governs permanent spousal support orders,
not pendente lite spousal support. Andrew argues that the statue governing pendente lite
spousal support, section 3600, only mentions two of the factors listed in section 4320:
domestic violence and spousal abuse. First, we note that Andrew has relied on the
SULQFLSOHVFRGLILHGLQVHFWLRQLQDUJXLQJWKDW$QGUHD¶VVSRXVDOVXSSRUWVKRXOGEH
terminated because he has paid it for longer than half the marriage. (§ 4320, subd. (f).)
Andrew cannot rely on this statute when it serves him but deny its applicability when it
does not. Further, nothing in section 3600 prevents a trial court from considering the
factors listed in section 4320, including ability to pay -- especially where, as here, the
payor has been inconsistent.
12

Andrew also argues that, because he had a right against self-incrimination in the
contempt proceedings, the trial court made it clear that Andrew would not have to
respond to any financial requests pending the outcome of the contempt proceedings. The
FRXUW¶VSUHFLVHZRUGVZHUH³>$QGUHZ@LVQRWUHTXLUHGWRUHVSRQGWRDQ\ILQDQFLDOLVVXH
OSC until after the resolution of the contempt, okay, that way you can file whatever you
want and she will have her protectiRQ>$QGUHZ@ZLOOKDYHKLVSURWHFWLRQ´ 7KHFRXUW¶V
ODQJXDJHZDVOLPLWHGWR$QGUHZ¶V response WRD³ILQDQFLDOLVVXH26&´,WGLGQRWUHOLHYH
Andrew of the obligation to file an updated income and expense report in connection with
his own OSC, which he had previously been directed to do.
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$QGUHDDUJXHVWKDWWKHFRXUW¶VFRPPHQWVLQLWV6HSWHPEHUUXOLQJRQ
submitted matter are of no legal consequence, as that ruling was superseded by the final
order. (See In re Marriage of Ditto (1 &DO$SSG>³µ>$@FRXUWLVQRW
bound by its statement of intended decision and may enter a wholly different judgment
WKDQWKDWDQQRXQFHG¶´].) Andrew concedes that if this court agrees with Andrea, then he
has nothing to challenge.
Because the language in the September 2010 ruling on submitted matter was not
included in the final order of the court$QGUHZ¶VDSSHDORIWKLVLVVXHLVXQQHFHVVDU\
D ISP OSI T I O N
The order is affirmed. Each side to bear their own costs on appeal.
C E R T I F I E D F O R PU B L I C A T I O N

____________________________, J.
CHAVEZ
We concur:

_______________________________, P. J.
BOREN

_______________________________, J.
DOI TODD
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